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Paving the way for crack- 
downs on “the crass com- 
mercial exploitation of sex” 
the Supreme Court yester- 
day gave states and the fed- 
eral government broad new 
powers in obscenity cases. 

In a series of frto-4 decisions 
the court established a liew 
definition of obscenity, re- 
jected arguments that a 
“national” rather than local 
standard should govern and 
flatly refused to carve out ex- 
emptions for obscene films, 
magazines and books on 
grounds that they are aimed 
at “consenting adults.” 

Following word of the 
court rulings, some area adult 
bookstores yesterday removed 
from their shelves some of 
their most brazen publications. 
Washington-area law enforce- 
ment officials, however, said 
they wiU study Che decisions 
before taking any new action. 

Chief Justice Warren E. 
Burger triumphant ly delivered 
the rulin§3^T5fflffg that it was 
“the first time” in 16 years 
that “a majority of this court 
has agreed on concrete guide- 
lines to isolate ‘hard core' por- 
nography from expression pro- 
tected by the First Amend- 
ment.” 

The majority, which sup- 
planted an amalgam of jus- 
tices who have decided ob- 
scenity cases without a unify- 
ing constitutional rule since 
1957, consisted of the four ap- 
pointees of President Nixon — 
Burger and Justices Harry A. 
Blackmun, Lewis F. Powell Jr. 
and Wili«*« H. Rehnquist — 
with Justice Byron R. White 



supplying the Fifth vote. 

Dissenting were Justice Wil- 
liam 0. Douglas, who predicted 
“raids on libraries,” and Jus- 
tices William J. Brennan Jr., 
Potter Stewart and Thurgood 
Marshall, who called for scrap- 
ping obscenity laws “at least 
in the absence of distribution 
to juveniles or obtrusive expo- 
sure to unconsenting adults.” 

Burger spurned what he 
called “the alarm of repres- 
sion” sounded by the dissen- 
ters, saying they demeaned 
the First Amendment by 
equating “the free and robust 
exchange of ideas and political 
debate with commercial ex- 
ploitation of obscene mate- 
rial.” 

Of all the new tools handed 
to prosecutors across the coun- 
try. the most useful appeared 
to be the discarding of an ob- 
scenity definition which gave 
constitutional protection to 
forms of expression unless 
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they were “utterly without re- 
deeming social value.” 

In its place, Burger an- 
nounced that the test will be 
whether the work, “taken as a 
whole, does not have serious 
literary, artistic, political or 
scientific value.” 

Prosecutors and censors had 
been hard-pressed to prove 
that any material was utterly 
lacking in some redeeming 
features, and Burger said they 
will no longer be required to 
carry that heavy burden. 

In addition to the test of 
“serious” value, the court said 
authorities must independ- 
ently prove that the work, 
“taken as a whole, appeals to 
the prurient interest in sex” 
and that it “portrays, in a pat- 
ently offensive way, sexual 
conduct specifically defined 
by the applicable law.” 
Spelling out examples of 
patently offensive displays 
that would sustain prosecu- 
tions or civil suppression pro- 
~ ceedings. Burger listed 
“patently offensive represent- 
or, ations or descriptions of ulti- 
mate sexual acts, normal or 
perverted, actual or simu- 
lated,” and descriptions of 
“masturbation, excretory func- 
tions, and lewd exhibition of 
the genitals.” 

The court made clear that 
the “community standards” of 
decency may be those of a 
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locality ana not a national 
community, so that the same 
film may be banned in one 
city but shown freely in an- 
other. States are free to estab- 
lish statewide standards but 
may also permit local option. 

In addition. Burger said, the 
states are free to follow a 
“laissez-faire” policy “and 
drop all controls on commer- 
cialized obscenity, if that is 
what they prefer, just as they 
can ignore consumer protec- 1 
tion in the marketplace, but 
nothing in the Constitution 
compels the states to do so.” 

Even if a state should drop 
all obscenity controls, Burger 
indicated that federal controls 
might apply, even to an indi- 
vidual transporting sexy mate- 
rials for his personal use, 
since that might involve in- 
jecting the materials into “the 
stream of commerce.” 

Although Burger did not 
mention it, that means his 
view has changed. When he 
joined the court in 1969, he ex- 
pressed agreement with the 
late Justice John Marshall 
Harlan that the federal gov- 
ernment should have little or 
no role in policing pornogra- 
phy. 

Several times in the course 
of the five majority opinions, 
Burger referred to the views 
often expressed by his prede- 
cessor, Earl Warren, who usu- 
ally voted to uphold First 
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Amendment claims but fre^ 
quently denounced smut ped- 
dlers and rejected the drive 
for one “national” standard. 

Althought the Constitution 
applies nationwide, the ques- 
tion of offensiveness and ap- 
peal to prurient interest “are 
essentially questions of fact” 
which local judges and juries 
can decide, Burger said. y 

“Our nation is simply tod 
big and too diverse,” Burger 
said, “for this court to reason- 
ably expect that such stand- 
ards could be articulated for 
all 50 states in a single formu- 
lation, even assuming the pre- 
requisite consensus exists.” 

People in different states 
vary in their tastes and atti- 
tudes, he said, “and this diver- 
sity is not to be strangled by 
the absolutism of imposed uni- 
formity.” 

Over the strong dissent of 
the noted environmentalist 
Douglas, Burger likened the 
regulation of obscenity to ef- 
forts to protect the environ- 
ment and safeguard “the qual- 
ity of life” for all citizens. 

But Douglas, although he 
condemned most of the alleg- 
edly obscene materials before 
the court as probably “trash,” 
nevertheless contended— as he 
has for three decades on the 
court — that prosecutors and 
courts have no power to re- 
strict free expression. 

“To give the power to the 
censor, as we do today, Is to 
make a sharp and radical 
break with the traditions of a 
free society,” Douglas argued. 
He added: 

“We deal with tastes and 
standards of literature. What 
shocks me may be sustenance 
for my neighbor. What causes 
one person to boil up in rage 
over one pamphlet or movie 
may reflect only his neurosis, 
not shared by others. We deal 
here with problems of censor- 
ship which, if adopted, should 
be done by constitutional 
amendment after full debate 
by the people.” 

The five cases involved 
films, books and other materi- 
als from California and Vir- 
ginia and federal cases from 
California and Wisconsin. In 
one case, Burger emphasized 
that the prosecution is not re- 
quired, as many publishers 
have contended, to bolster its 
case with “expert” witnesses 
on the issue of community 
standards. 

In a bid to allay Concern 
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over supression of ideas, 
Burger said there was “no evi- 
dence, empirical or historical, 
that the stem 19th century 
American censorship of public 
distribution and display of ma- 
terial relating to sex ... in 
any way limited or affected! 
expression of serious literary, 
artistic, political or scientific 
ideas.” 









